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the plaintiff as security for an advance. Before the
twelve weeks expired, and before any money became
payable, the bankruptcy supervened and notice of the
assignment was only given later, and it was held that the
assignment was not valid against the trustee in respect of
money which became due under the contract after the
bankruptcy, because at the commencement of the bank-
ruptcy there were no debts in existence to be assigned ;
they would only come into existence at the end of the
twelve weeks, if the conditions as to repair had been
fulfilled, and it was for the trustee to decide whether he
would carry on the contract by fulfilling those conditions,
in which case the remuneration would be earned by him
and not by the bankrupt. Rigby, L.J., in the course of
his judgment (c) said :—
" Where a person who has entered into contracts in the
" course of his business, ceases to carry on business on
" account of bankruptcy, there is an important dis-
" tinction, for the present purpose, between cases in
" which the consideration for the contract having been
" fully executed by the bankrupt on his part, a sum of
" money becomes due to him under the contract, and
" cases of executory contract in which the money will not
" be earned under the contract, unless the person con-
" tracting continues to carry on business and fully
" performs his part of the contract, which has only been
" partially performed at the date of the bankruptcy. In
" the latter class of cases the bankrupt cannot create
" greater rights in favour of an assignee from him than
" he has himself ; it rests with the trustee to say whether
" the business is to be carried on and the contract
" performed or not, and if he elects to perform it, he has
" a right to the consideration for such performance when
" it becomes due."
The ground of the decision appears to be not that the
debt was in the reputed ownership of the bankrupt, but
that the bankrupt never had the debt to assign, and so
could not assign it. What is the position then as regards
(c) At p. 22.—

